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--- 000 ---

JANIE DITTO Plaintiff-Appellee,
VS.
JOHN A. McCURDY, JR, MD., Defendant-Appell ant,
and

KARLA SCARPI OVA, Def endant.

NO. 23587

APPEAL FROM THE FI RST CI RCUI T COURT
(CIV. NO. 89-2262)

OCTOBER 30, 2003

MOON, C.J., LEVINSON, NAKAYAMA, and DUFFY, JJ.;
ACOBA, J., CONCURRI NG I N PART AND DI SSENTI NG | N PART

OPI NI ON OF THE COURT BY MOQON, C.J.

Thi s appeal arises out of plaintiff-appellee Janie
Ditto's attenpts to collect on judgnents obtained in a nedical
mal practi ce action agai nst defendant-appel |l ant John A MCurdy,
Jr., MD. (McCurdy). On Novenber 19, 1999, the first circuit
court, the Honorable Gary WB. Chang presiding, issued a wit of
execution in connection with the judgnents. MCurdy appeals from
the circuit court’s June 19, 2000 orders: (1) denying in part
and granting in part his notion to quash the wit of execution,
arguing that the execution is void for failing to specify whose

property was to be | evied upon; and (2) denying his notion to
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guash |l evy on personal property, arguing that the |evy was
invalid insofar as it was nmade after the expiration of the return
day of the execution. For reasons discussed infra, Section
I11.A we agree with McCurdy’s second point of error and reverse
the circuit court’s June 19, 2000 order denying his notion to
guash | evy on personal property.

. BACKGROUND

A The Underl vi ng Case

The facts of the underlying nmedical mal practice action
are described in detail in prior opinions of the Internediate
Court of Appeals (ICA) and this court. See Ditto v. MCurdy, 86
Hawai i 93, 947 P.2d 961 (App.), vacated in part, 86 Hawai‘ 84,
947 P.2d 952 [hereinafter, Ditto I], reconsideration denied, 86
Hawai ‘i 84, 947 P.2d 952 (1997). Briefly stated, Ditto was

disfigured as a result of breast augnentation surgery perforned
by McCurdy. In June 1992, a jury awarded Ditto $1, 003,500 in
general and special damages for negligence, $400,000 in danages
for fraud, and $600,000 in punitive damages. Judgnent was
entered in July 1992 [hereinafter, the July 1992 Judgnent].

In Ditto I, this court affirnmed the July 1992 judgnent
as to the negligence claimbut held that Ditto's fraud cl aim
failed as a matter of law. 86 Hawai‘i at 91-93, 947 P.2d at 959-
61. Consequently, the jury's finding of liability with respect
to fraud and the correspondi ng $400, 000 i n danages were reversed.
Id. at 86, 947 P.2d at 954. Unable to ascertain how nmuch of the
punitive damages award was attributable to McCurdy’s all eged
fraud, we vacated the punitive damages award. |d. However, we

affirmed McCurdy’s liability for punitive damages on the ground
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that the jury nost certainly had found McCurdy to be grossly
negl i gent notw thstandi ng the erroneous fraud instructions. 1d.
at 91-92, 947 P.2d at 959-60. Accordingly, this court remanded
the case for retrial solely on the issue of the anmpunt of

puni tive damages to be awarded. 1d. at 93, 947 P.2d at 961. On
January 7, 1998, this court entered a notice and judgnent on
appeal stating in pertinent part that interest at ten percent per
year, pursuant to Hawaii Revised Statutes (HRS) 8 478-3 (1993),
shoul d be applied to the affirnmed $1, 045, 606.30 (i.e., $1,003, 500
in general and special damages for negligence and $42,106.39 in
costs not appeal ed) [hereinafter, the Amended Judgnment] fromthe
date of the July 1992 judgnent.

Upon remand, a jury returned a verdict of $676,700 in
punitive damages. In July 1999, the trial court entered judgnent
in the aforenenti oned anount [hereinafter, the July 1999
Judgnent ] .

B. Wit of Execution and Rel ated Mdtions

In October 1992, McCurdy filed a voluntary petition for
bankruptcy in the United States Bankruptcy Court for the D strict
of Hawai‘i. As aresult, Ditto’ s judgnents against McCurdy were
automatical ly stayed.

On August 19, 1999, the bankruptcy court issued an
order granting Ditto relief fromthe automatic stay. In relevant
part, the order allowed “Ditto to seize and auction any non-
exenpt itens of personal property found in [ McCurdy]’s
residence.” On Novenber 22, 1999, Ditto, relying on the

bankruptcy court’s order, noved for issuance of a wit of
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execution pursuant to HRS § 651-32 (Supp. 1998). Al though
McCurdy had appeal ed the July 1999 Judgnent, Ditto argued she
shoul d not be precluded fromexecuting on it inasnuch as MCurdy
had failed to post a supersedeas bond thereon. Moreover,
McCurdy’ s appeal did not have any effect on the Amended Judgnent.

That sanme day, the circuit court granted Ditto’s
nmotion, issuing a wit of execution that provided in part as
fol | ows:

TGO  THE SHERI FF OF THE STATE OF HAWAIl . . . MAKI NG SERVI CE
OF THI S EXECUTI ON:

YOU ARE COMWANDED to | evy upon: (1) the stock
certificates of JOHN A. MCWRDY, JR, MD., F.ACS., IN
at 1063 Lower Main Street, Suite 225, Wil uku, Mui, Hawai
96793; and (2) any and all personal property found at Harbor
Court, Apartnment #3502, 66 Queen Street, Honolulu, Hawaili
96813, and, giving thirty (30) days previous notice as
required by law, to sell the sanme or so nuch thereof as may
be found necessary, at a public sale to the highest bidder
in order to satisfy judgnents entered in said action agai nst
Def endant JOHN A. McCURDY, JR. in favor of Plaintiff JANE
DI TTO on January 7, 1998, and July 14, 1999 as fol |l ows:

Judgment entered for Plaintiff $1, 045, 606. 30

Post - j udgnent interest of 10% from

July 7, 1992 to July 7, 1998 627, 363. 78

Less $65, 910. 00 paid <65, 910. 00>
Post - j udgnent interest of 10% from

July 7, 1998 to July 7, 1999 104, 560. 63

Fi nal judgment entered July 14,

1999 for Plaintiff 676, 700. 00

O her costs and expenses - 0-
TOTAL $2, 388, 320. 71

Collect also legal interest thereon fromdate hereof with
your costs and expenses incurred in connection with this
writ of execution and nmeke return of this wit of execution
within sixty (60) days with the proceeds you coll ected.

(Enphases added.)
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The record evinces that State of Hawai‘ Sheriff John
Kling (Sheriff Kling) tried nunmerous tinmes to serve McCurdy with
the wit of execution at his office in Wailuku in Decenber 1999.
Sheriff Kling was finally able to serve McCurdy on February 7
2000.

On February 8, 2000, Sheriff Kling went to the
apartnment at Harbor Court in Honolulu to |levy the execution.
However, MCurdy advi sed Sheriff Kling that none of the property
in the residence could be seized because it was “joint property.”
On February 9, 2000, Sheriff Kling returned to the Harbor Court
apartnent, whereupon a wonan, identifying herself as McCurdy’s
wi fe, answered the door and stated that sone of the property in
the residence was “joint property” and sone of it was owned
solely by her. Nevertheless, Sheriff Kling proceeded to |levy the
execution, seizing 188 itens.

On March 6, 2000, McCurdy filed a notion to quash the
wit of execution [hereinafter, notion to quash execution] on the
ground that the execution failed to specify whose property at the
Har bor Court apartnment could be seized. On May 8, 2000, MCurdy
filed a notion to quash the | evy on personal property
[ hereinafter, nmotion to quash levy], asserting that the |evy
shoul d be quashed insofar as it was nade after the return day
under the execution. The circuit court heard argunents on the
notion to quash execution and the notion to quash | evy on Apri

18, 2000, and June 1, 2000, respectively.



* %% FOR PUBLICATION * * *

On June 19, 2000, the circuit court denied the notion
to quash execution “as to the 168 itens identified in the
sheriff’s inventory . . . which [Ms. MCurdy] clains no
ownership interest in[,]” and granted the notion “as to the 20
items in [Sheriff Kling]'s inventory which Ms. MCurdy clains an
ownership interest in.” The circuit court ordered also that the
20 itenms belonging to Ms. MCurdy be returned to her
i mredi ately.

On the sanme day, the circuit court denied McCurdy’s
notion to quash levy. This tinmely appeal followed.

1. STANDARD COF REVI EW

A. Mbtion to Quash Execution and Mdtion to Quash Levy

The deci sion whether to grant or deny a notion to quash
execution or a notion to quash levy involves a question of |aw
“Questions of |aw are reviewabl e de novo under the right/wong

standard of review " Best Place, Inc. v. Penn Am Ins. Co., 82

Hawai i 120, 123, 920 P.2d 334, 337 (1996) (citing State v.
Bar anco, 77 Hawai‘i 351, 355, 884 P.2d 729, 733 (1994)).

B. Statutory Interpretation

“We interpret statutes de novo.” Keliipuleole v.

Wl son, 85 Hawai ‘i 217, 221, 941 P.2d 300, 304 (1997) (citing

Shi mabuku v. Montgonery Elevator Co., 79 Hawai ‘i 352, 357, 903

P.2d 48, 52 (1995)).
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I11. DI SCUSSI ON

A. Mbtion to Quash Levy

McCurdy asserts that the circuit court erred in denying
his notion to quash |evy inasnuch as the |l evy was nmade after the
expiration of the return day stated in the execution.

HRS § 651-34 (1993) provides that:

Time within which execution shall be returnable. All
executions and alias executions issued by or fromany court
shall be nade returnable within sixty days fromthe date
t her eof .

(Emphasi s added.) The wit of execution in this case directed

t he authorized officer to “make return of this wit of execution
within sixty (60) days[.]” The execution was issued on Novenber
22, 1999 and was therefore returnable prior to January 21, 2000.
As noted previously, Sheriff Kling |evied the execution on
February 9, 2000.

Ditto clains that

Hawaii | aw does not require that the wit of execution be
carried out within sixty days of its issuance and any del ay
in this case was caused by [MCurdy]’s |lack of cooperation
and absence fromthe State. [HRS 8] 651-34 . . . does not
provide that wit of execution shall be “returned” within
sixty days of its issuance, only that it is returnable
within sixty days. Wbster’'s New World Dictionary (Second
Edition) defines “returnable’” as “that can or may be
returned.” (Enphasis added.) Under [HRS 8] 651-34, the
writ of execution could have or may have been returned
within sixty days of its issuance.

(Enphases in original.)

Ditto’s reasoning is flawed inasmuch as it fails to
make a critical distinction between a | evy of execution and a
return of execution. A levy of a wit of execution consists of

the acts by which an officer sets apart and appropriates, for the
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pur pose of satisfying the conmmand of the wit of execution, a
part or the whole of the judgnent debtor’s property. Lincoln

Lunber Co. v. Elston, 511 NW2d 162, 167 (Neb. C. App. 1993)

(citation omtted); cf. HRS § 651-42 (1993) (“Every levy by an
officer, in pursuance of a wit of execution issued by a court or
j udge, shall be made by taking the property |evied upon into the

of ficer’s possession, care, and guardi anship.”); Everett v.

Bolles, 6 Haw. 153, 154 (1875) (“an essential ingredient of a

|l evy [is] that the property |evied upon be taken in the
possession, care or guardianship of the officer”). A return of a
wit of execution, however, is the short official statenent of
the officer, indorsed thereon or attached thereto, of what the

of ficer has done in obedience to the nmandate of the wit or of

t he reason why the officer has done nothing. See Union v.

Barnes, 29 Tenn. 244, 245 (1849); Rowe’'s Admir v. Hardy's Admir,

34 S.E. 625 (Va. 1899). The purpose of the returnis to
establish of record that the officer has perforned the official

acts essential to an effective levy. See Watt v. Wight, 5 P. 91

(Cal. 1884). Thus, although we agree with Ditto that the wit of
execution could or may have been returned within sixty days of
its issuance, the act of the return of execution is clearly
separate and distinct fromthe [evy of execution.

Moreover, it is a fundanmental principle of the law on
executions that, although an execution may be levied at any tine

before the return day of the wit, see, e.qg., Vitale v. Hotel
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California, Inc., 446 A 2d 880, 885 (N. J. Super. C. Law Div.

1982), and, indeed, on the day on which it is returnable, see,

€.d., Southern California Lunber Co. v. (Ocean Beach Hotel Co., 29

P. 627, 628 (Cal. 1892), a wit of execution cannot properly be

levied after the return day. See Chasnoff v. Porto, 99 A 2d 189,

192 (Conn. 1953) (“Wien the return day of an execution has past,
it is of no force[] and the officer has no power to execute

it.”); WIIoughby v. Dewey, 63 III. 246, 248 (1872) (“After the

time when an execution is to be returned, it can not be executed

by taking the property of the debtor.”); Hicks v. Bailey, 272

S.W2d 32, 32 (Ky. 1954) (a sheriff has no power to make the |evy

after the return date on the execution); Galaxy Steel & Tube,

Inc. v. Douglass Coal & Wecking, Inc., 928 S.W2d 420, 423 (M.

Ct. App. 1996) (“once the return date of the original execution

passed, [it] becanme functus officio”); Fredd v. Darnell, 152 A

236, 251 (N.J. Ch. 1930) (a valid levy cannot be nade after the

return day); Ansonia Brass & Copper Co. v. Conner, 9 N E. 238,
239 (N. Y. 1886) (a sheriff cannot |evy upon property except

during the life of the execution); Faull v. Cooke, 26 P. 662, 662

(Or. 1890) (after the return day, a wit is functus officio and

confers no authority). A levy acconplished after the return day

is invalid, and a sale founded thereon is void. See Waldrup v.

Fri edman, 7 So. 510, 511-12 (Ala. 1890) (a levy nade after the

return day held to be absolutely void); Gsborn v. doud, 21 |Iowa

104, 107 (1867) (sale founded upon a |levy nade after the return
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day of a wit held to be a nullity); Preissman v. Crockett, 69

A.2d 797, 802 (Md. 1949) (“The |aw denmands that a | evy under a
fieri facias be made before the reutrn day, and[,] if it is not

so made[,] a sale thereafter is void.”); State ex Rel. Duggan V.

District Court of Second Judicial Dist., 210 P. 1062, 1064 (Mont.

1922) (“a levy nade after the return day specified in the
execution is unauthorized, and general held to be absolutely
void’); Fauli, 26 P. at 664 (any attenpted |evy and sal e by
virtue of a wit whose return day has passed are nullities).
Ditto urges that a wit of execution “has a continuous
life as long as the sheriff is actively working on carrying it

out . However, Ditto fails to cite to, nor are we aware of, any
authority to support this proposition. Therefore, in view of the
great weight of authority, we expressly adopt the rule that a
wit of execution cannot properly be levied after the return day.
Once the return day of an execution passes, it becones functus
officio and confers no authority on the officer to whomit is
directed. Correlatively, a levy acconplished after the return
day is invalid and a sal e based thereon is void.

Based on the foregoing, we hold that the levy in this
case was invalid and reverse the circuit court’s June 19, 2000

order denying McCurdy’s notion to quash | evy of execution.

B. Mbtion to Quash Execution

Qur disposition supra, Section IlIl.A renders MCurdy’s

first point of error noot. However, in the event a new or alias
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execution is sought, see HRS § 651-38 (1993),' we address
McCurdy’ s argunment to provide guidance to the circuit court and
the parties.

McCurdy asserts that a fundamental requirenent of a
valid wit of execution is that it accurately state whose
property is subject to being taken. MCurdy points out that the
District Court Rules of Civil Procedure’s (DCRCP) standard
execution form provides that the authorized officer |evying an
execution is “conmmanded to | evy upon the personal property of

.7 DCRCP, Form 53 (2000). 1In addition, a standard

execution formof the circuit courts contained in Jay M Fidel

and Erma S. Mat sunaga’ s Hawai ‘i Col | ection Sour ceboook (1990)

simlarly provides that the authorized officer |evying an
execution is “COMVANDED TO | evy upon the personal property of the

def endant indicated above in this case.” Jay M Fidell & Emma S.

Mat sunaga, Hawai ‘i Col |l ection Sourcebook § 4, 140 Form C-60(1)
(1990) .

! HRS § 651-38 provides in pertinent part that:

Any circuit court, out of which an execution
has been issued, if such execution has been
returned unsatisfied wholly or in part, nay issue
an alias execution to the sane circuit, or an
execution leviable in sone other circuit, for the
satisfaction of the unpaid remai nder of the
j udgnment and additional costs, expenses, and
comm ssions, which alias or testatumwit of
execution shall be served in |like nmanner as the
original.
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Pursuant to HRS 8 651-32 (Supp. 1998):

Every district judge at the request of the party recovering
any civil judgnment in the judge s court, unless the judgment
is duly appealed from shall issue the judge’s execution
against the property of the party recovered against, which
execution may be in the formestablished by the usage and
practice of the issuing court[.]

(Enmphases added.)

At the outset we observe that the DCRCP, in general
and DCRCP Form 53, in particular, are inapplicable in this case
i nasmuch as the DCRCP govern civil proceedings in the district
courts. See DCRCP Rule 1 (2000) (“These rules govern the
procedure in the district courts . . . in all suits of a civi
nature.”). Furthernore, as indicated above, HRS § 651-32 states
that an “execution may be in the formestablished by the usage
and practice of the issuing court.” (Enphasis added.) Use of
the term“may” in the plain | anguage of the statute denonstrates
that an issuing court has discretion whether to use the
established form Therefore, even assum ng Form C-60(1), found

in the Hawai i Col |l ecti on Sourceboook, is a standard form of

execution sanctioned by the Hawai ‘i Rules of G vil Procedure
(HRCP), nonconpliance with the form does not make an execution
per se void. See HRCP Rule 84 (2000) (“forms contained in the

Appendi x of Forns are sufficient under the rules and are intended

to indicate the sinplicity and brevity of statenment which the
rul es contenpl ate” (enphasis added)).
General ly, statutes prescribing the formand contents

of executions should be foll owed, see Nepstad v. East Chicago Gl

-12-
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Ass’'n, Inc., 29 P.2d 643, 644 (Mont. 1934); Ronoli v. Mtta, 194

A. 733, 735-36 (R I. 1937), and if the execution contains al

that is required by statute it is sufficient, Lebreton v.

Lemaire, 43 SSW 31 (Tex. Cv. App. 1897). W point out that the
only express statutory requirenents under part Il of HRS chapter
651 as to the formand content of a wit of execution are that it
“shall be nmade returnable within sixty days fromthe date
thereof[,]” HRS 8§ 651-34, and it “shall be addressed to the
sheriff, or deputy sheriff, or a police officer of any county,
and shall be signed by the clerk of the court, and inpressed with
the seal thereof.” HRS § 651-37 (1993).2 Therefore, it is not
statutorily required in Hawai‘ that an execution identify

preci sely whose property is to be |evied upon.

McCurdy cites to Douglas v. Wiiting, 28 IIl. 362

(1862), and Capps v. Leachnman, 39 S.W 917 (Tex. 1897), for the

proposition that a failure to designate whose property is to be
t aken renders an execution void. In Douglas, the execution at

i ssue commanded the sheriff “that of the goods and chattels,

| ands and tenenents of | ] in your county, you make, or
cause to be made,” the anmount of the recovery. 28 Ill. at 366
The Illinois Suprenme Court held the execution null and void,

stating only that “[i]t is indispensable, before one’s property
can be sold under a judgnent against him there should be an

execution against the property of the judgnment debtor.” 1d.

2 We note that McCurdy does not argue that the execution in this

case failed to neet the statutory requirements of part Il of HRS chapter 651.
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I n Capps, the execution therein commanded the sheriff
“that of the goods and chattels, |ands and tenenents, of the said

[ ], you cause to be nade the sum of nineteen hundred

and twenty-nine dollars and ninety cents[.]” 39 S.W at 917.
The Texas Suprene Court observed that the pertinent Texas statute
“prescribes, as a requisite to the execution, that it shal
require the officer to satisfy the judgnent out of property of
the debtor, and it nust have intended that the debtor’s name
shoul d be given in the body of the wit.” 1d. at 918. The Capps
court held the execution void for “fail[ing] to nane the person
whose property was to be subjected to its satisfaction.” 1d. at
917.

The instant case, unlike Douglas and Capps, does not
I nvol ve the circunstance where a space on the execution was |eft
glaringly open. Regardless, we are not convinced that a wit of
execution is per se null and void sinply for failing to follow a
precise formin identifying the person whose property is subject
to being taken. Rather, we think it prudent to exam ne the
execution in full view of the facts and circunstances of the
case. W, therefore, decline to follow Douglas and Capps here.

Turning to the case at hand, Ditto asserts that,
I nasmuch as the wit of execution states that the personal
property is to be seized “in order to satisfy judgnents entered

in said action agai nst Defendant JOHN A. McCURDY, JR[,]” the

- 14-
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execution was sufficiently specific to the identity of the
debtor. She argues further that,

[e]ven if the wit of execution was in sonme way defective
for not specifying that only [ McCurdy]’s property could be
taken, that defect does not translate into any sort of
prejudi ce suffered by [ McCurdy] hinmself to the extent that
his property has been seized. [Ditto] still holds a valid
multi-mllion dollar judgment against [MCurdy] and the
Novenber 22, 1999 wit of execution was a valid collection
remedy. The only alleged harm suffered was the inproper
taking of Ms. MCurdy’'s property.

W cannot agree. As previously indicated, the
execution in this case conmands the authorized officer to | evy
upon “any and all personal property found at Harbor Court,
Apartment #3502, 66 Queen Street, Honolulu, Hawaii 96813”

[ hereinafter, the subject phrase]. Notw thstanding that MCurdy
is identified as the judgnent debtor el sewhere in the execution,
we believe the absence of McCurdy’s nane in the subject phrase
renders the | anguage, “any and all personal property,” overly
broad. As Ditto herself points out, several itens of Ms.
McCurdy were inproperly |evied upon in connection with the
execution. Although we cannot say with any certainty that this
har m woul d have been avoi ded had McCurdy’ s nane been incl uded
sonmewhere in the subject phrase, we cannot dismiss its
significance. Therefore, should a new or an alias wit be
pursued, we caution that nore care should be taken in wording the
execution in this regard. 1In other words, it is advisable that
the wit of execution identify precisely whose property is to be

| evi ed upon.
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V. CONCLUSI ON
Based on the foregoing, we reverse the circuit court’s
June 19, 2000 order denying McCurdy’ s notion to quash |evy of

execution on seized property.

On the briefs:
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